gary h. sampliner As will be described below, the innovations in the expanded arbitration provisions under recent U.s. IIAs include:
-greater clarity in delineating the scope of matters subject to arbitration under our treaties; -forum selection provisions to allow investors to utilize arbitration, national courts or tribunals, and in certain defined cases, both; - greater transparency and public participation in the arbitration process; - greater efficiency in conduct of arbitration; and - a mechanism for review of awards.
I. Permitted scope of arbitration
the newest generation of IIAs, like previous U.s. bIts, provides for consent to investor-state arbitration to breaches of the agreements' core substantive provisions, as well as breaches of "investment agreements" and "investment authorizations," the latter of which are defined terms.
Under the early U.s. bIts that were negotiated in the 1980s and early 1990s, investors could submit a claim to investor-state arbitration to resolve any "investment dispute," which included disputes involving "(a) the interpretation or application of an investment agreement between a Party and a national or company of the other Party, (b) the interpretation or application of an investment authorization granted by [a Party's] foreign investment authority to such national or company, or (c) an alleged breach of any right conferred or created by [the] treaty with respect to an investment."4 the terms "investment agreement" and "investment authorization" were not given any further definition in the treaty text. the early U.s. bIts also contained the so-called "umbrella clause," which stated that "each party shall observe any obligation it may have entered into with regard to investment of nationals or companies of the other Party."5 the umbrella clause, in the form used in these U.s. bIts or in minor variations thereof, has a long history of use in many countries' bIts, going back to the initial conceptualization
